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A COMPREHENSIVE GUIDE
FOR ASIAN POLICY MAKERS
Pooja Sinha*

THE ROLE OF LAW AND LEGAL INSTITUTION IN ASIAN
ECONOMIC DEVELOPMENT 1960-1995
Prepared for the Asian Development Bank by Katharina Pistor and Phillip A.
Wellons with Jeffrey D. Sachs and Hal S. Scott, Senior Advisers and Fan Gana
and Xin Chunying, People's Republic of China, T.C.A. Anant and N.L. Mitra
(India), Hideki Kanda and Kazuo Ueda, Japan, Seung-Wha-Chang and KwangShik-K-Shin, Republic of Korea, Wou Sau Ngan and Jomo K. Sundarm, Malaysia, Tain-Jy and Lawrence S. Liu, Taepei, China
New York: Oxford University Press, Asian Development Bank, 1998, p. 294,
(soft cover)
INTRODUCTION
The aim of this book is indeed an ambitious and innovative one - to examine
the role that legal institutions have played in the transition of the East Asian miracle economies - the People's Republic of China, India, Japan, Republic of Korea,
Malaysia and Taipei, China. It is the result of a major comparative study commissioned by the Asian Development Bank and seeks to examine this role over a 30
year long period of economic growth ranging from 1960 to 1995 and the need for
a study on the area selected was indeed pressing. The East Asian miracle has been
documented extensively from the purely economic point of view, ignoring the
role of law which is so crucial in any political system and so interlinked with the
social and political context in which it operates. With such a sweeping mandate
before it, it is necessary to examine whether it has indeed been fulfilled adequately.
STRUCTURE AND SCHEME OF THE STUDY
At the inception, the book provides an overview of the study and then goes
on to the crucial task of defining the parameters of analysis. Thereafter, after providing a brief theoretical backdrop of the inter relationship between law and economics, there is an attempt to study and analyse the developments in each of these
economies, first separately and then comparatively.
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The parameters of the study are highlighted very clearly in Chapter 1 which
gives an overview. The base question which is being considered while examining
the legal and economic developments in these countries is to understand whether
law plays a really different role in the economy as opposed to the West.
The study in this book is an interdisciplinary one, based on an analysis of
empirical data. It covers an area such as the linkage of economics and law, which
does not have an established body of study or authority prescribing definitions
and parameters in which they can be measured as a function of each other. That
being so, it is a key requirement of such a book to create and explain the relevant
indices of discussion. This has been very ably done in Chapter 1 providing for the
overview and Chapter 2 which provides a "Framework for Analysis". The authors
set the tone for discussion by creating and defining key terms to be used - firstly
they define law very broadly so as to include
"...not only formal law enshrined in the constitutions, statutes, or precedent,
but also includes the legal practices that mayor not follow the formal law "
Further, they distinguish the two dimensions! of the legal system - as the
"allocative dimension" which determines whether the power to make decisions
over the allocation of resources is vested in the State or is left to the market. The
other is the "procedural dimension" which reflects whether decisions are primarily rule-based or discretionary.
Therefore a legal system may be i) market/rule-based ii) market/discretionary c) state/rule-based d) state/discretionary. Thereby, a link between the function
of law in the market is established. Further, they identify four different hypothesis2 which will be explored in the course of the study

*
*
*

*

Convergence Hypothesis - Law and legal institutions converge with economic
development
Divergence Hypothesis - Each economy follows a distinct path of economic
development
Irrelevance Hypothesis - Law as a formal legal system is irrelevant for economic and social development and there is no detectable link between the
two.
Differentiation Hypothesis - Different parts of an economy's legal system
behave differently in response to economic development - some parts show
signs of convergence while others do not.

1

p.5.

2

p.21.
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The authors note that the Convergence theory is generally implicitly accepted
without close examination. The design of the research framework is to look at the
impact of law on the economy on one hand and that of economy on the law on the
other.
Thereafter, in Chapter 3 and 4, the authors present a macro analysis of legal
and economic change. In Chapter 3 is presented an overview of major theories of
law and economy described the historical roots of the legal systems in the six
countries and Chapter 4 describes the major features of the legal system in 1960,
the major changes between 1960 and 1995. These changes are related to the evolution of the economy in the period. Further, in Chapter 5, 6 and 7, the micro
analysis of the situation is carried out. There is an effort to link specific laws and
legal institutions and economic growth factors. They relate corporate law and securities legislation under business governance, collateral law and property law to
credit and security, and courts, arbitration, Civil and Administrative procedure
with dispute settlement. Chapter 5 deals exclusively with the economic realities
and the legal regime relating to capital formation - under the broad heading of
State owned firms, private firms under State guidance, family controlled firms
and Investor owned firms. Chapter 6 deals with the law relating to security interests, its impact on lending and economic strategies and its use of security interests
under different market conditions. Chapter 7 provides an analysis of trends in civil
and commercial litigation and of litigation against the stage (what the authors
terms as administrative litigation). In Chapter 8, the authors conclude, and after
the extensive study of the problem and their analysis of convergence and divergence approaches as followed by these economies. Opine that the differentiation
hypothesis seems to be supported.
ANALYSIS
A reading of the book leads us to the definite conclusion that this study ably
fills the void which is present in this area - that is the East Asian economic development from the point of view of law. The study is firstly unique in its choice of
area of study, in terms of contemporary relevance and innovation as well as the
ambition of the task undertaken. The simple language used for what is a fairly
complex subject and the absence of legal or economic jargon guarantees the wide
appeal of this book to lawyers and economists alike.
Further, while discussing the role of law in this book, it often becomes necessary to survey the entire gamut of legal rules which may affect particular transaction. It is necessary to undertake the onerous task of bringing forth a clear picture
of the legal regime in a particular area rather than just mechanically summarizing
the law in the statute books. Such an analysis has been attempted successfully by
the authors - for example, in Chapter 6, while dealing with the question of whether
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a legal regime supports lending, the authors have considered a wide range of factors - they have rejected a cursory study of the issue of the legal prohibitions
against lending and considered factors such as range of collateral, the lenders, the
protection of the possession of the creditor, registration of the collateral costs,
enforcement and execution, clarity of the law, priority etc. This is also evident
from the detailed analysis of the impact of family run firms in Chapter 5, which
reveals the authors awareness and understanding of socio-economic realities of
Asia even in cases which would not have been considered in a purely legal study.
This inter-disciplinary approach one of the main strengths of the book as is its
success in linking up theoretical parameters to practical realities in the different
countries.
For the Indian reader, the survey of legal rules, policies and approaches is
both comprehensive and instructive. An excellent birds-eye view ofIndian policy
is provided - the ability to survey the vast amount of legal literature available on
every point and to summarize it so as to provide a policy view of the same is
clearly displayed.
To give an example of the analysis given in Chapter 4,
"...Across the periods, legal institutions and particularly the judiciary tried
to check the government's arbitrary use of its power or reverse its failure to
carry out its duties. But the Courts also recognized the political context of
their actions and actually enhanced the executive power in some cases". 3
However, one problem with dealing with a subject such as legal development and economic development, which are inherently cyclical is how to quantify
at any point of time, the impact of one on the other. The authors have had the
foresight to note limitation. They observe in Chapter 5 that
"A comparison of the history of legal change governing stock markets with
the actual development of these markets show that it is difficult to identify
cause and effect between legal and economic change in respect of corporate
,,4
governance ..

Further, the complexity of analysing any economic data is also noted. In their
words,
"Thus, predictions of the impact of legal change on development must consider very complex interactions between economic policy and performance.

3

p.84.

4

p.150.

Vol. 10]

Comprehensive

Guide for Asian Policy Makers

181

Such interactions also make it very difficult to quantify the effect of law
5
on the economy "
They further note that the difference in the economics often make it very
difficult to reach conclusive results.6
There are other issues attempted in the book where several distinct problems
are faced, which are appreciated by the authors themselves - firstly the lack of
empirical data in several instances which would enable the authors to clearly identify trends and make defmitive conclusions on the link between economic and
legal developments.
To quote from the book
"... There are few data that demonstrate unambiguously a positive impact of
legal reform on subsequent economic development ... In part, the lack of
evidence appears to be due to the absence of systematic comparative studies
based on empirical evidence. Existing case as opposed to comparative studies typically reflect the idiosyncrasies of a particular economy andfocus on
a relatively short period of time. Although they provide important insights
about the functioning of the legal system, the findings can usually not be
gneralized ... 7
The other problem is as regards limiting the study to a specific time periods
(i.e. 1960 even though the authors do rationalize that that was the year when most
countries had legal systems in place)8 and also simultaneously attempting to study
developments in different countries which have at any point of time, have been at
totally different stages of legal development and economic growth. Thus at several points of time, the authors have to repeatedly refer to different countries and
different points of time while discussing or analysing an issue. Thirdly, for the
sake of convenience of study, in Chapter 4, the authors have to divided the period
of study into distinct phases of law and economic policy though such sharp division of areas does not seem very feasible in real terms.9
Another aspect to note is that by limiting the period of study to beginning
from 1960, the study has not dealt with the impact of western concepts and ideas
in the Asian context in detail, but covered it briefly while examining the legal

5

p. 110.

6

Ill.

7

p.22.

8
9

p.3.
p.28.
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transplants before 1960.10 This is even though, in the introductory Chapter, the
authors have themselves noted the importance of examining whether trends in
Asia and the West are different.11 This may have added further insights to the
study though the necessity of limiting the study in some manner in the context of
the vastness of the topic is appreciated.
To conclude, it is necessary to point out that the most important achievement
of the book is to reach the target audience that it itself aims to. In that, this book
will serve as a valuable guide for government legal reform, economic policy makers, international financial and other development agencies. In the Indian context,
where the inadequacy of our legal framework has been pointed out incessantly
both nationally and internationally, this book is highly recommended as a comprehensive guide for policy makers. In this, lies the greatest utility of the book in the
Indian context.

10 p.38.
11 pp. 13-14.

